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This case arises under Section 322 (@) of the Clean Air Act, (“CAA”"), 42 U.S.C. 7622,
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Pursuant to a Notice of Hearing, dated July 24, 2002, | set a hearing date for this case on
September 10, 2002 in Jacksonville, Florida. On August 6, 2002, | received Motions for Summary
Decision or Dismissal from Ms. Becker and Mr. Stivers, on behalf of the U.S. Department of Energy
(“DOE”) and Lockheed Martin Energy Systems (“LMES”), respectively. After granting Mr. Slavin
a couple of time extensions due to his litigation schedule and other factors, | received his response
opposing the motions on November 1, 2002.

Background

On May 14, 2001, Mr. Slavin, on Ms. Gass' behalf, sent aletter to the Occupational. Safety
and Health Administration (*OSHA”), U.S. Department of Labor (“DOL”), alleging that the
Respondents were jointly and severaly liable for violations against Ms. Gass of the whistleblower
protection provisions of several environmental statutes. Accordingto Mr. Slavin, Ms. Gass had filed
a Freedom of Information Act (“FOIA”)/Privacy Act request with the U.S. Department of Energy
as part of her discovery process associated with a whistleblower case against LMES before
Administrative Law Judge Michael P. Lesniak. Just afew days before Mr. Slavin'sletter to OSHA,
Ms. Gass had learned that the requested information was not available becauseit had allegedly been
destroyed by a DOE employee(s). This purported action amounted to further retaliation against Ms.
Gass dueto her pursuit of whistleblower protection since the loss of the information had potentially
adverse effect on her pending litigation against LMES. By the alleged acts of itsemployee, DOE had
become a“joint” employer of Ms. Gass and perpetuated “the hostile working environment.”

In response, on October 25, 2001, OSHA indicated to Mr. Slavin that it initially did not
consider his letter another whistleblower complaint. However, upon consideration of the letter,
OSHA concluded it did not have jurisdiction to investigate an alleged loss of potentially material
evidence. Instead, OSHA believed that issue should be addressed by an administrative law judge.
OSHA aso concluded it lacked authority to investigate any asserted Federal agency’ sFOIA/Privacy
Act violation. Consequently, OSHA dismissed Ms. Gass' complaint.

On November 1, 2001, Mr. Slavin submitted three requests for Ms. Gass to the Chief
Administrative Law Judge, Office of Administrative Law Judges (“OALJ’). First, Ms. Gass
requested a hearing on her whistleblower complaint against all Respondents. Second, Ms. Gass
requested that her complaint be remanded to OSHA for investigation. And, third, in the event a
remand was denied, Ms. Gasswanted her caseto be consolidated with the case pending before Judge
Lesniak, 2000 CAA 22.

The Associate Chief Administrative Law Judge, OALJ, forwarded the case to Judge Lesniak
on November 14, 2001 for consideration of Ms. Gass' consolidation request.

After conducting a hearing on June 25, 2002 concerning the consolidation issue, Judge
Lesniak determined on July 8, 2002 that consolidation was not appropriate because the two
complaintsinvolved separate and distinct issuesand different respondents. Asaresult, Judge L esniak



returned the case to OALJ and, as noted above, | issued a Notice of Hearing and then cancelled the
scheduled hearing pending resolution of the motions for summary decisions and dismissals.

A.MOTION TO DISMISSLMES
Parties Positionsand Supporting Documentation
LMES

At the time of alleged violation of Ms. Gass purported employee protection under the
environmental statutes, LMES was neither her employer nor engaged in the activity claimed as the
violation. Specifically, since Ms. Gass last worked for LMES in October 1996 and was terminated
by the company in April 1997 due to long term disability, LMES was no longer her employer when
she discovered the alleged violation in May 2001. Additionaly, the claimed violation involves the
asserted failure of DOE to properly response to a FOIA request and DOE'’s alleged destruction of
evidence. LMES was not involved in either action. LMES' submission of aMotion for a Summary
Judgment in Ms. Gass' other case pending before Judge Lesniak, 2000 CAA 22, does not amount
to an adverse personnel action. Further, Ms. Gass has failed to identify any other alleged adverse
personnel action taken against her by LMES in the relevant time frame of her present complaint. As
aresult, Ms. Gass' present complaint against LMESfailsto state a viable employee protection claim
and should be dismissed.

Insupport of itsmotion, LMES submitted excerptsfromMs. Gass' June 29, 1999 deposition.
In her testimony, Ms. Gass indicated the she last time she was employed and worked was October
1996 for LMES. InaJune 21, 2002 affidavit, Ms. Maureen M. Mendez, Director, Human Resources,
as custodian of employment recordsfor LMES, stated she reviewed Ms. Gass employment records
and determined that Ms. Gass last day of active employment with LMES was October 17, 1996.
When she stopped work, Ms. Gass went on short-term disability for six months. After that period
disability, Ms. Gass started the long-term disability program. At that time, LMES terminated her
employment effective April 17, 1997.

Ms. Gass

The Motion to Dismiss and Motion for Summary Decision should be denied because LMES
isjointly and severaly liable with DOE for the destruction of evidence. That destruction hasviolated
Ms. Gass' right to full discovery and a fair hearing concerning her whistleblower complaint against
LMES, 2000 CAA 22. Before Judge Lesniak, Mr. Slavin suggested that the 2001 destruction of
discoverable information relating to the other case against LMES, 2000 CAA 22, is consistent with
LMES demonstrated pattern of retaliation, delay and destruction of evidence. Clearly, asthe named
respondent in Ms. Gass' other complaint, 2000 CAA 22, LMES was aware of that litigation and
complaint and had demonstrated continued hostility against Ms. Gass. In the complaint presented
by Mr. Slavin, he explains LMES' hostility stemsfrom Ms. Gass' re-initiation of her whistleblower
complaintinthe DOL forum after Ms. Gasswas“ensnared” by first submitting her complaint to DOE
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for consideration. Finally, LMES knowledge of, and involvement in, the destruction of evidence
by DOE is a question of fact for trial.

Supporting Mr. Slavin's response to the motions is Ms. Gass May 14, 2001 sworn
verification that a representative of DOE on May 8 and 9, 2001 told her the materia she had
requested from DOE had been destroyed. Ms. Gass, individually, and through Mr. Slavin, also sent
aJune 24, 2002 letter to Judge Lesniak expressing her frustration with getting action taken on her
environmental concerns. She indicates that after spending four years within LMES in an attempt to
addresstheissues, she had to file awhistleblower complaint with DOL in 1995 and is still waiting for
aresolution.

Discussion

Because neither 29 C.F.R. Part 24 (whistleblower proceedings) nor 29 C.F.R. Part 18
(procedures for administrative law judge hearings) address dismissal for failure to state a claim, the
standards set out inthe Federal Rules of Civil Procedure are applicable. Freelsv. Lockheed Martin
Energy Sys., 95-CAA-2, 94-ERA-6, page 10 (ARB! Dec. 4, 1996). Under Federal Rule of Civil
Procedure 12 (b) (6), dismissal may be appropriated if the facts in the case fail to state aclam. In
considering whether dismissal isappropriate, the factsalleged inthe complaint aretaken astrue, and
all reasonable inferences are made in favor of the non-moving party. A dismissal in this Situation is
based solely on the legal insufficiency of the complainant’s case. In other words, even if the
complainant could prove all of hisfactual alegations, he would not prevail. See Varnadorev. Oak
Ridge National Laboratory, 92-CAA-2 and 5, 93-CAA-1, 94-CAA-2 and 3, and 95-ERA-1 (ARB
June 14, 1996), dip op., p. 36; aff'd Vanadore v. Secretary of Labor, et al, 141 F.3d 625 (6" Cir.
1998). Onthe other hand, adismissal for failure to state a claim should not be granted according to
the U.S. Court of Appeadls for the Sixth Circuit “if the factua allegations of the complaint, after
having been accepted as true and construed most favorably on behalf of the plaintiffs, present a
cognizable claim if proved by the preponderance of the evidence.” Jones v. City of Lakeland,
Tennessee, 175 F.3d 410 (6™ Cir. (Tenn.) 1999).

Withthese principlesinmind, | notethat LM ES has presented two, separate reasonswhy Ms.
Gass complaint against LMES should be dismissed. First, Ms. Gass was not an “employee” within
the meaning of the whistleblower statutes at the time of the alleged discriminatory action in 2001.
Second, LMES is not responsible for the aleged retaliatory event.

Employment Status

Concerning the first factor, the issue of whether a complainant was an “employee” within
the meaning of the environmental whistleblower statutes is a jurisdictional question. Reid v.
Methodist Medical Center of Oak Ridge, 1993 CAA 4 (Sec’'y April 3, 1995) aff’d Reid v. Secretary
of Labor, 106 F.3d 401 (6th Cir. 1996) (table case; unpublished decision available at 1996 U.S. App
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LEX1S 33984).2 LMES asserts the jurisdictional question is fairly clear because Ms. Gass was no
longer an employed by LMES in 2001. Thus, since she was not an LMES “employee” at that time,
her claim for protection under the statutes in regards to LMES should be dismissed.

While an important consideration, Ms. Gass' employment relationship status with LMES at
thetime of the alleged discrimination in 2001 is not the end of the analysis. Incertain Situations, even
a former employee may till be able to invoke the employee protection provisions of the
environmenta statutes. In general, a former employee may bring a claim under the whistleblower
statutes if the alleged retaliatory act relates to a protected activity while the individual was an
employee, which includes pursuing a whistleblower complaint. Delcore v. W.J. Barney Corp, 89
ERA 38 (Sec'y April 19, 1995).2

Ms. Gass alleges the lost information is important to her present complaint against LMES,
2000 CAA 22, which involves events which occurred while she was employed by LMES. Thus, if
LMES engaged in the destruction of information relating to her employment during the pendency of
a post-employment lawsuit against it, then arguably that alleged act of information destruction may
be sufficiently related to, or otherwise arise out of, her employment with LMES to enable her to bring
the present complaint against LMES as aformer employee. However, for the reasons noted below,
| find such an connection does not exist. Asaresult, jurisdiction over LMES, as aformer employer
of Ms. Gass, is not present.

LMES Responsibility

Turning to the second, and key, basis for dismissal presented by LMES, | observe that Ms.
Gass complaint specifically identifies DOE, rather than LMES, as the entity responsible for the
purported destruction of investigative notes, which isindeed the subject of her complaint. In other
words, her complaint lacks any specific allegation that LMES participated in any manner in the
information destruction. At best, other than naming LMES as a respondent, and again without
making a specific alegation of inappropriate conduct by LMES in this matter, Mr. Slavin simply
statesLMES' “knowledge of and involvement in DOE |G’ sevidence destruction isaquestion of fact
for tria.” Thefact that LMES s presently engaged in other litigation with Ms. Gass and the possible
inferencethat LMES may benefit fromthe absence of the requested DOE information areinsufficient,
in the absence of a specific allegation that LMES actually did anything in 2001 concerning the
requested evidencein DOE’ s possession, to support awhistleblower complaint against LMES onthe
basis of document destruction by DOE. Consequently, | find dismissal of Ms. Gass complaint asit
relatesto LMES is appropriate.

*Observing that the environmental statutes do not define the term “employee,” the Secretary followed the
U.S. Supreme Court determination in Nationwide Mutual Ins. Co. v Darden., 112 S.Ct. 1344 (1992) that the term
should be construed under common law principles.

3Examples of cognizable former employee claims are the refusal of re-employment and negative
employment references. Flanagan v. Bechtel Power Corp, 81 ERA 7 (Sec’'y June 27, 1986).
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B.MOTION TO DISMISS INDIVIDUAL DOE EMPLOYEES AND DOE
Parties Positionsand Supporting Documentation
DOE

The complaints against DOE, and named individuals, should be dismissed because they were
not Ms. Gass' employer as required by the environmental statutes.* The Secretary of Labor, as
affirmed by the U.S. Court of Appeals for the Sixth Circuit, has determined the legal standard for
determining employeestatusisthelegal test set out by the U.S. Supreme Court in Nationwide Mutual
Insurancev. Darden, 503 U.S. 318 (1992).° Applying the Darden employment factorsto Ms. Gass
case, DOE never controlled her assignments or supervised her work. DOE did not control the
circumstances of her employment, compensation, or termination. Additionally, no DOE employee
ever supervised, managed, or evaluated her work.

DOE observes that Ms. Gass complaint fails to contain any allegation that DOE was her
employer. The agency also notes that in previous litigation by LMES employees against DOE, the
Administrative Review Board (“ARB”) has determined DOE was not their employer.® Based onthe
reasoning in this line of cases, the complaint against DOE should be dismissed. Even under the
recently enunciated position by the ARB that the employment relationship might extend beyond the
immediate employer,” DOE is not an employer because the agency did not act as her employer by
establishing, modifying or interfering with her compensation, terms, conditions, or privileges of
employment.

Additionally, DOE was not involved in any retaliatory action against Ms. Gass. DOE hasnot
improperly destroyed any information. Even if DOE had engaged in such destruction, Ms. Gass has
falled to demonstrate how such alleged destruction constitutes either retaliation or an adverse
personnel action which affects her terms and conditions of employment with LMES in any way.®

In support of its motion, DOE presented the May 17, 2002 declaration of Ms. Melanie M.
Kent, Chief of Personnel and Management Analysis Branch of DOE in Oak Ridge, Tennessee.
According to Ms. Kent, the DOE employment record system indicates Ms. Gass has never been an

“The Clean Air Act, the Solid Waste Disposal Act, and the Safe Drinking Water Act.

°See Reid, 1993 CAA 4, dip op. at 11-12.

®For example, see Varnadore v. Oak Ridge National Laboratory, 1992 CAA 2 and 5, 1994 CAA 2, and 3,
and1995 ERA 1, dip op. at 35 (ARB June 14, 1996);. Freelsv. LMES, 1995 CAA 2 and 1994 ERA 6 (ARB Dec.
4, 1996) and Kesterson v. Y-12 Nuclear Weapons Plant, 1995 CAA 12 (ARB April 8, 1997).

"Sephenson v. National Aeronautics & Space Administration, 1994 TSC 5 (ARB July 18, 2000).

8DOE also objected to consideration by DOL of the FOIA issues raised by Ms. Gass. As discussed later, |
view the gravamen of the complaint as the destruction of documents and do not address the FOIA issue.
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employee of DOE at Oak Ridge. DOE did have acontract with Ms. Gass former employer, LMES,
to operate and manage DOE’s facilities at Oak Ridge. While Ms. Gass worked for LMES in the
DOE facilities, LMES, and not DOE, was responsible for personnel actions relating to her
employment including supervision, assignment of work, compensation, benefits, and evaluation. No
DOE employee ever supervised or evaluated Ms. Gass work. Also, the contract between DOE and
LMESexpressly providesthat individualsemployed by LMES are not deemed to be DOE employees.

The June 1995 Statement of Work from the DOE/LMES contract requires the contractor to
manage the missions of the DOE facilities at Oak Ridge “in a manner consistent with the DOE
Strategic Plan and the principles of performance-based contracting.” Although DOE retains
“genera” control over LMES, the document states the contractor is responsible for employment of
all personnel engaged in work under the contract. Such employed individuals are employees of the
contractor and are not employees of DOE or the Federal Government.

Ms. Gass

The Motion to Dismiss on behalf of the two individuals should not be dismissed because a
strong public interest exists to expose government wrongdoing. The current DOL law should be
modified to address the destruction of information by individuals which is requested for a
whistleblower trial. In particular, Ms. Schneider should be held personally responsible since she
directed the destruction of the evidence. Because this issue involves an issue of truthfulness, a
hearing, rather than a dismissal, is warranted.

The Motion to Dismiss and Motion for Summary Decision by DOE should be denied for
diverse reasons.’ Firg, in light of the DOE/LMES contract, DOE exercised sufficient control to
become Ms. Gass' employer within the meaning of the environmental statues. Several clauses of the
DOE/LMES contract’s statement work require that LMES respond to DOE guidance, instructions
or directives. At least one member of the ARB upon review of similar contract terms believed DOE
should be considered ajoint employer of an LMES employee.

Second, since DOE has not denied under oath the destruction of evidence allegation, DOE
has become ajoint employer of Ms. Gass. Thedestruction of “material evidence” has“endangered’
Ms. Gass' pending whistleblower law suit against her former employer LMES, which was also a
contractor for DOE. Aware of Ms. Gass' pending whistleblower litigation against its former sub-
contractor, DOE retaliated against Ms. Gass and purposefully adversely affected her “rightsto full
discovery and afair trial,” thereby violating her employee protection rights under the environmental
statutes. The loss of DOE “investigative documents permanently deprives Ms. Gass of the right to
admissible evidence” in her pending whistleblower case.

°In his response, Mr. Slavin also requested that | require DOE to submit a sworn response and remand the
case for an OSHA investigation. | note the absence of any stated authority for the first request. Additionally,
considering OSHA has already declined to further pursue the complaint, | seelittle utility in aremand at this time.
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Inthe consolidation hearing before Judge L esniak, Mr. Slavin further explained the protected
activity inMs. Gass' complaint before meisher participation in the pending whistleblower complaint
against LMES, 2002 CAA 2, presently before Judge Lesniak.’® Both DOE and LMES were aware
of her complaint which generated the 2002 CAA 2 case. With that knowledge, the adverse action
was DOE'’s destruction of investigative agent notes which involved the circumstances of her 2002
CAA 2 complaint of retaliatory action by LMES for protected activity while she was an LMES
employee. Consequently, under the joint employer principle, DOE has become Ms. Gass' employer
for purposes of the environmental statutes.

Discussion

Prior to examining the various Motions to Dismiss relating to DOE and named individuals,
| note that Ms. Gass in her complaint only specifically named three environmental statutes CAA,
SWDA, and SDWA. Although Mr. Slavin included the phrase “other environmental statutes,” |
consider that language sufficiently vague to warrant the extension of my analysis beyond the three
specifically referenced statutes.

Additionally, becauseMs. Gass' complaint ispartially cast intermsof aFOI A violation, some
collateral jurisdictional issuesinitially appear to surface. Notably, the ARB haspreviously determined
that afailure to waive a FOI A search fee, which had the potential effect of precluding a complainant
from retrieving possibly relevant information concerning a purported whistleblower protection
violation, is not discrimination with respect to compensation, terms, conditions or privileges of
employment.**

Whilel have considered the ARB’ s holding, | note that unlike the situation before the ARB,
the crux of Ms. Gass complaint is the purported destruction of investigative notes apparently
concerning her employment with, and discrimination suit against, LMES, rather than DOE’ sfailure
to comply with her FOIA request. The FOIA request just served as the means for Ms. Gass to
discover the documents no longer existed; whereas in the ARB case, the agency’ s failure to waive
aFOIA fee was the alleged discrimination. Asaresult, | do not believe dismissal of her complaint
simply based on the inclusion of a FOIA grievance is warranted.*

Complaints Against DOE Individuals
InMs. Gass' complaint, Mr. Slavinincluded Mr. JamesPugh and Ms. Sandy Schneider, DOE

employees, asnamed respondents. When | issued the Notice of Hearing, | indicated inafootnotethat
neither had participated so far in the proceedings relating to Ms. Gass May 2001 complaint through

0June 25, 2002 Hearing Transcript, page 8.
"See Rockefeller v. U.S. Department of Energy, 1998 CAA 10, dip op. at page 10 (ARB Oct 31, 2001).

2Whether Ms. Gass has a separate cause of action relating to DOE’ s purported non-compliance with
FOIA isaquestion for some other forum.

-8



Judge Lesniak’s consolidation hearing. | also stated that such individuals may not be considered
“employers’ under the environmenta statutes and thus | did not include their names in the case
caption. However, during the presentation of these motions, DOE has specifically asked that |
dismiss these two named individuals as named respondents and Ms. Gass objects to such an order.

Ms. Gass dleges that both Mr. Pugh and Ms. Schneider violated the employee protection
provision of the CAA, SWDA, the SDWA. Based on the contents of the complaint, Mr. Pugh
appearsto bethe DOE employee who informed Ms. Gass that information she had requested had
been destroyed. The complaint identifies Ms. Schneider as an attorney in the Inspector General’s
(“1G") Office of DOE, and |G complaint manager, who allegedly ordered the destruction of the
information.

To determinewhether these named individualsare subject to thewhistleblower discrimination
prohibition provisions of the three named environmental statutes, a review first of the specific
statutory language, including the use of the terms “employer” and “person” and then consideration
of subsequent ARB interpretationsof those provisionsprovides animportant analytical framework.*®

Clean Air Act

The Clean Air Act was enacted to create incentives and uniform regulation for pollution
control of unregulated pollutants and unregulated sources of air pollution. Withinthe CAA, Section
7622 (a) states, “No employer may discharge any employee or otherwise discriminate against any
employee with respect to his compensation, terms, conditions, or privileges of employment because
the employee”’ engaged in a protected activity under the Act (emphasisadded). The CAA indicates
that “any employeewho believesthat he has been discharge or otherwise discriminated against by any
person” in violation of the prohibition in Section 7622 (a) may file complaint with the Secretary of
Labor (“Secretary”) (emphasis added). Upon receipt of the complaint, the Secretary notifies “the
named person in the complaint” (emphasis added). In terms of authorized relief, Section 7622 (b)
(2) (B) providesthat if the Secretary determines a violation has occurred:

[T]he Secretary shall order the person who committed such violation to (i) take
affirmative action to abate the violation, and (ii) reinstate the complainant to his
former position together with the compensation (including back pay), terms,
conditions, and privileges of his employment, and the Secretary may order such
person to provide compensatory damages to the complainant (emphasis added).

3In his brief opposing the motions, Mr. Slavin incorporates a portion of Ms. Gass' complaint. In footnote
4 of that referenced complaint, Mr. Slavin lists a series of cases (without specific case comment, holdings or page
numbers) to support his proposition that managers who commit violations of the whistleblower provisions should
be held personally liable for their conduct. The footnote introduces the series as cases holding individual managers
responsible for work place harassment. None of the cited cases involve environmental whistleblower protection
provisions.
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Inthe CAA definition section, which is applicableto all portionsof the Act including both the
environmental directives and the employee protection provisions, subparagraph 7602 (e) defines
“person’ as an individual, corporation, partnerships, association, State, municipality. . .and any
agency, department or instrumentality of the United States and any officer, agent, or employee
thereof.” However, the term “employer” is not defined.

When confronted with the issue of whether a federa employee could be named as a
respondent in a CAA complaint, the Secretary in Stephenson v. National Aeronautics & Space
Administration, 1994 TSC 5 (Sec’y July 3, 1995), Decision and Order on Remand, dip op. at page
2, observed that while several paragraphsinthe CAA’ swhistleblower provisionsreference“person,”
the “ substantive prohibition” containedin 7622 (a) referenced “employer.” The Secretary found that
“the plain language of these employee protection provisions suggeststhat they wereintended to apply
to personswho areemployers . .. Any other construction would require aclearer statement of intent
..." Asaresult, the Secretary concluded that only employers are subject to the employee protection
provisions of the CAA. 1d. at page 3.

Based on the employment status alleged in the complaint, Mr. Pugh and Ms. Schneider are
DOE employees. Clearlyif DOE never employed Ms. Gass, then neither Mr. Pugh nor Ms. Schneider
were in position to be her employers. Inlight of the Secretary’ s determination in Sephenson, since
Mr. Pugh and Ms. Schneider did not employ Ms. Gass, the employee protection prohibition
provisions of the CAA do not apply to them. Consequently, the portion of Ms. Gass complaint
alleging violations under CAA against Mr. Pugh and Ms. Schneider must be dismissed.

Safe Drinking Water Act

The Safe Drinking Water Act was enacted to establish criteria and quality control testing
proceduresto insure a safe supply of drinking water to protect the public welfare. Inamanner nearly
identical to the CAA provisions, Section 300j-9 (i) (1) states that no “employer” (emphasis added)
may discharge or adverse affect any employee’ semployment status. Likewise, Section 300j-9 (i) (2)
(A) provides any employee who believes he has suffered prohibited discrimination *by any person’
may file a complaint with the Secretary of Labor (emphasis added). Asaremedy for an established
violation, Section 300j-9 (i) (2) (B) (ii) directsthe Secretary to order the person who committed the
violation to take affirmative action abating the violation including reinstatement to former position,
compensation (including back pay), restoration of the terms, conditions, and privileges of
employment, compensatory damages and where appropriate exemplary damages (emphasis added).

The SDWA definitions, Section 300f-12, includesindividual, Federal agency, and employees
of a Federal agency within the meaning of “person.” Similar to the CAA, theterm*“employer” isnot
defined.

Although the remedy sectioninthe SDWA isdlightly more expansive than thelanguageinthe
CAA, the prohibition and complaint sections, withreferenceto “employer” and “person,” parallel the
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language in the CAA. As indicated above, the Secretary has interpreted that similar statutory
language with references to both terms in the CAA to mean only employers are subject to the
employeeprotection provisions. Consequently, for the same reason concerning the complaintsunder
the CAA, Ms. Gass complaints under the SDWA against Mr. Pugh and Ms. Schneider should be
dismissed.

Solid Waste Disposal Act

The Solid Waste Disposal Act was enacted to ensure that discarded materials be disposed of
in an environmentally sound manner and to regulate and upgrade al current open dump sites and
provideincentivesto upgrade landfillsand resourcerecovery facilities. Inthisstatute, the prohibition
provision differs from the CAA and SDWA in two ways. First, in place of the term, “employer,”
Section 6971 (@) states, “No person shall fire, or in any manner discriminate, or cause to be fired or
discriminated against, any employee. . .” because the employee engaged in a protected activity under
the Act (emphasis added). Second, in addition to prohibiting acts of discrimination, the statute
prohibits a person “causing” the employee to be fired or discriminated against.

Theremedy section of the SWDA also differsfromthe CAA and SDWA. Under the SWDA,
no specific remedy of compensatory or exemplary damages is set out. Instead, Section 6971 (b)
indicates that if a violation has occurred, the Secretary shall require “the party committing such
violation to take such affirmative action to abate the violation as the Secretary of Labor deems
appropriate, including, but not limited to, the rehiring or reinstatement of the employee. . . to his
former position with compensation.”

The SWDA definition provision, Section 6903 (15), contains no definition for employer and
describes the meaning of “person” as “an individual. . .corporation. . .partnership. . .association. .
State, municipality. . .[and includes] each department, agency, and instrumentality of the United
States.”

The analysis of whether Mr. Pugh and Ms. Schneider are subject to the employee protection
provisions of the SWDA is moreinvolved than under the CAA or SDWA, in part, dueto the notable
substitution of theterm*“person” for the word “employer” in the prohibition provision. Additionaly,
although the ARB has not definitively addressthe issue of individual responsibility under SWDA for
employee discrimination, at least one member of the ARB believes the SWDA’s employee
discrimination prohibition may apply to an individual who is not the complainant’s employer.

In Williams v. Lockheed Martin Energy Systems, Inc., 1995 CAA 10 (ARB Jan. 31, 2001),
dip op. a pages 16-17, an appellate administrative law judge added as further justification for his
dissenting opinion on jurisdiction that the use of the word “person” rather than “employer” in the
SWDA employeediscrimination prohibition section prevented the dismissal of acomplaint under the
SWDA againgt an individual who was not the complainant’s employer. The judge observed the
SWDA includes “individua” within the meaning of “person” and that such language had been held
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by the Secretary to impose liability.** Thus, substituting “individual” for person meant SWDA
prohibited an individual from discriminating against, or causing discrimination against, an employee.

With duedifferenceto the ARB appellate judge, and recognizing thelogic of hispresentation,
| believe focusing on that word substitution alone is too narrow an approach. Based on my
interpretation of the entire SWDA employee protection section, | find, at aminimum, that employees
of the Federal government are not exposed to personal liability under this section.

In attempting to interpret the employee protection provisions of the CAA, the Secretary in
Stephenson first found an ambiguity within the section (the use of “employer” and “person” in the
prohibition sectionand “person” intheremaining sections, including the remedy provisions) asabasis
for then interpreting the statute beyond its plain language. In light of that internal conflict, the
Secretary interpreted the statute by considering all the provisionstogether. The same interpretative
process is warranted concerning the SWDA.

Thedissenting ARB appellatejudge found no ambiguity inthe use of theterm*“person” inthe
prohibition section. | agree with his observations that the SWDA term of “person” is both clearly
defined to include “individual” and the prohibition section uses only the term “person.” However,
the use of that term becomes ambiguous when the employee protection provision isread asawhole
and focusis turned on the remedy section.

In the remedy section, the SWDA sets out two specific examples of relief required of a
“person” who commits discrimination: rehiring or reinstatement. If that term “person” isread as
“employer,” the remedy section makes sense. However, the stated remedies becomes non-effective
if “person” includesan “individual” who isnot also anemployer since only an employer hasthe power
to abate an employee protection violation by rehiring or reinstating the aggrieved complainant. |
believe this apparent conflict between the prohibition section and the remedy provision produces a
sufficient ambiguity to warrant an interpretation based on the entire section as a whole rather than
the defined meaning of “person” as an “individual.”

In that regard, the apparent purpose of the employee protection provisions in environment
statute situationsisto remove the ability of employersto use their economic power over employees

“The appellate judge did not reference any environmental case to support his position. He did cite a case
under the Surface Transportation Assistance Act (“STAA”), Ass't Sec. of Labor v. Bolin Associates, 1991 STA 4
(Sec’'y Dec. 30, 1991) which included an observation that the administrative law judge did not have to pierce the
corporate veil to hold a company CEO personally liable since the statute referenced “person.” In regardsto that
case, | notethat at the time of the case the U.S. Government did not waive sovereign immunity for itself or its
employees under the STAA and specifically excluded itself and its employees from the definition of “person,” see
49 U.S.C. §2301 (4)5 (b). The present definition section of the STAA, 49 U.S.C. § 31101, no longer contains a
definition for “person” and the U.S. Government is expressly defined as not being an “employer.”

-12-



to discourage whistleblower activities by retaliatory adverse personnel actions and discharge.
Whether the term“employer” or “person” is utilized in the prohibition section, the remedy portion
of the SWDA shows an intention to have employers, rather than individuals who are not employers,
to make whole a wronged employee. Such an approach is consistent with the other two
environmental statutes, CAA and SDWA, which impose on the employer, rather than any of its
employees, the obligation to right an whistleblower wrong. Particularly in light of the sanction
section of the SWDA, | see no stated reason to treat a whistleblower violation under that Act any
differently.®

| note that while one member of the ARB believed individual employees could be named
respondentsunder the SWDA, the Secretary inthe regulationsimplementing the three environmental
statutes, usesthe term “employer.” After indicatingin 29 C.F.R. 8 24.1 (a), that the CAA, SDWA,
and the SWDA, among other environmental laws, are covered by the regulatory provisions, 29
C.F.R. §24.2 (a) states: “No employer subject to the provisions of any of the Federal statutes listed
in8§824.1 (a) . .. may discharge any employee or otherwise discriminate against any employee’s
compensation, terms, conditions, or privileges of employment. . .[due to a protected activity under
the statutes and regulations]” (emphasis added). The same regulation does not set out any such
prohibition for an individual, or person, who is not an employer.

In this particular case, Ms. Gass has named Mr. Pugh and Ms. Schneider personally as
respondents in her complaint of whistleblower discrimination. Under the CAA and SDWA,, if DOE
were determined to be Ms. Gass' employer,*” and Mr. Pugh and/or Ms. Schneider committed an act
of employment discrimination through an adverse personnel action affecting Ms. Gass, DOE, rather
than Mr. Pugh or Ms. Schneider, isthe entity responsiblefor providing an appropriate remedy. Since
DOE has control of Mr. Pugh and Ms. Schneider, holding that agency responsible for any such
actions of its employees is reasonable.

In the same scenario, under the SWDA, if theterm “person” includesindividuals who are not
employers, then the SWDA looksto Mr. Pugh and Ms. Schneider for remediation in the event of a
whistleblower protection violation. Y et, asfederal employees of DOE, they do not appear to have
any authority to provide the mandated remedies of re-employment or reinstatement. On the other

®In Reid v. Methodist Medical Center of Oak Ridge, 1993 CAA 4 (Sec’'y Apr. 3 1995), dip op., page 6,
the Secretary observed that a Congressional committee comment on the CAA reflected the belief that “the best
source of information about what a company is actually doing or not doing is often its own employees. . .[an
inclusion of an employee protection provision] would insure that an employee could provide such information
without losing his job or otherwise suffering economically from retribution from the polluter.”

¥In other words, based on the Secretary’ sinterpretation of the CAA statute, if Congress intended only
employersto be subject to the discrimination prohibitions of the CAA and SDWA, why would Congress then
expand the prohibition to persons who are not employers under the SWDA while at the same time emphasizing in
the SWDA re-employment and reinstatement as remedies and not specifically mentioning compensatory damages
found in the CAA and the compensatory and exemplary damages remedies in the SDWA?

¥ will discuss that issue next concerning the Motion to Dismiss DOE.
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hand, if “person” under the SWDA, in a manner consistent with the CAA and SDWA, does not
include such individuals as Mr. Pugh and Ms. Schneider, then the SWDA, again in asimilar fashion
asthe CAA and SDWA, holds DOE responsible for the appropriate remedies which DOE does have
the power to accomplish.

In summary, for the reasons stated above, | find the whistleblower discrimination prohibition
provision of the SWDA does not apply to individuals who are not the complainant’s employer.
Likewise, as previoudy determined, neither Mr. Pugh nor Ms. Schneider ever employed Ms. Gass.
Consequently, Ms. Gass' complaints under the SWDA against Mr. Pugh and Ms. Schneider should
be dismissed since they were never her employers.

Onefina comment concerning the complaint against Mr. Pugh. Evenif | had interpreted the
SWDA in amanner that would permit holding a non-employer individual liable, Ms. Gass SWDA
complaint against Mr. Pugh should still be dismissed because she alleges no wrong doing on his part.
As set out in her complaint, Mr. Pugh’s only stated transgression is informing Ms. Gass that the
documents she had requested had been destroyed. Notably, the complaint does not alege that he
destroyed the requested information.

Complaint Against DOE

DOE assertsthat since it never employed Ms. Gass, the agency is not an “employer” within
the meaning of the environmental statute. While never asserting direct employment with DOE, Ms.
Gass believes DOE’s act of destroying documents makes the agency a joint employer with LMES.

As a starting point in evaluating this jurisdictional issue, | observe that the Federd
Government has specifically waived sovereign immunity, by definition in cases involving CAA and
SDWA, and by implication in the SWDA through the Federal facilities provision.’® Therefore, if
DOE, as an agency of the Federal Government, was Ms. Gass' employer, then the agency is subject
to the whistleblower prohibitions in the CAA, SDWA, and SWDA.

Next, | returnto the decisionsof the Secretary and ARB concerning the meaning of theterm
“employer.” In Reid v. Methodist Medical Center of Oak Ridge, 1993 CAA 4 (Sec’y Apr. 3, 1995),
dip op., page 11, to determine the meaning of “employee,” the Secretary adopted the common-law
principlesof anemployer-employeerelationship enunciated by the U.S. Supreme Court inNationwide
Mutual Ins. Co. v. Darden, 112 S.Ct. 1344 (1992). Inlight of those common law factors, and upon
consideration of Ms. Gass' complaint, Ms. Kent’s declaration, and the DOE/LMES contract, | find
insufficient indices of atraditional employer-employee relationship between Ms. Gass and DOE.

Specifically, DOE exerted no direct control, supervison or evaluation over Ms. Gass
employment with LMES. Rather, LMES hired, supervised, paid, assigned, and evaluated its
employees, including Ms. Gass. Although through the contract, DOE did control the strategic

85ee Jenkins v. U.S. Environmental Protection Agency, 1992 CAA 6 (Sec'y May 18, 1994).
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direction of LMES work, the contract did not provide authority for DOE’s interaction with
individual LMES employees. To the contrary, LMES and DOE contractually agreed that LMES
employees were not to be considered DOE employees.

DOE maintainsthat in the absence of an traditional employer-employee relationship, it isnot
subject to the environmental statutes and the respective whistleblower complaints by Ms. Gass.
However, asthe ARB hasexplicitly stated in Sephenson v. NASA, 1994 TSC 5 (ARB July 18, 2000)
consideration of the traditional employer-employee factors set out in the Darden decision isnot the
end of theanalysisinthese cases. Reiterating itsremand language to an administrative law judge, the
Board stated:

[I]n a hierarchical employment context, an employer that acts in the capacity of
employer with regard to a particular employee may be subject to liability under the
environmental whistleblower provisions, notwithstanding thefact that employer does
not directly compensate or immediately supervise the employee. A parent company
or contracting agency acts in the capacity of an employer by establishing, modifying
or otherwise interfering with an employee of a subordinate company regarding the
employees's compensation, terms, conditions or privileges of employment.
(Stephenson, dip op. at page 8, (emphasisin original text)).

Upon consideration of the ARB’s directive in Stephenson, two possible avenues exist for
finding DOE an employer of Ms. Gass despite the absence of a direct employer-employee
relationship. The first possibility is that the DOE/LMES contract itself gave sufficient authority to
DOE to establish, modify, or interfere with LMES employees conditions and privileges of
employment. Any detailed evaluation in that regard has been cut short by the ARB.

As most of the partiesin this case are aware, DOE, LMES, and Mr. Slavin have previously
presented to the ARB the question of whether the DOE/LMES contract renders DOE an employer
of LMES employees. In Williams v. Lockheed Martin Energy Systems, Inc., 1995 CAA 10 (ARB
Jan. 31, 2001), the Board determined in atwo to one decision that the contract standing alone was
an insufficient basis to conclude DOE was also an employer of a LMES employee for the purposes
the environmental statutes. Although the dissenting appellate judge believed DOE’s “overriding
authority” under the contract brought the contracting agency within the “scope of employer
coverage” (1d., dip op., page 16), the other two Board Members concluded the doctrine of joint
employer indicated the LMES/DOE contract, “ without more,” did not establish a joint employer
relationship (I1d., slip op., pages 10-11 (emphasis in original text)).

A second potential way DOE could be become an employer of Ms. Gass beyond the common
law meaning requires DOE to have taken some definitive action that affected Ms. Gass' employment
withLMES. To set the stage for evaluating this premise, | must first piece together portions of Ms.
Gass complaint and the parties briefs, and respective declarations and affidavits.
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Asl| reconstruct the eventsleading to the present complaint, while employed by LMES, Ms.
Gass engaged in an alleged protected activity which resulted in an alleged retaliatory, adverse
personnel action by LMES. At some time, Ms. Gass pursued a remedy through the DOE |G
complaint process and was apparently dissatisfied with the result. Ms. Gass stopped physicaly
working for LMESin October 1996 and LM ES eventually terminated Ms. Gass' employment in April
1997 due to her long term disability. Ms. Gass initiated a whistleblower complaint against LMES,
2000 CAA 22, which based on its case number was received by the Office of Administrative Law
Judges sometime between October 1999 and September 2000. Around August 2000, DOE did not
renew its contract with LMES. As her whistleblower complaint against LMES proceeded through
theadministrativeinvestigative and adjudicative process, Ms. Gass submitted aFOI A request to DOE
seeking documentsrelated to the DOE | G’ sinquiry of her complaint. InMay 2001, Ms. Gasslearned
that the requested information has been destroyed.

Ms. Gass allegesthe missing documents are relevant in her pending whistleblower complaint
against her former employer, LMES, and their destruction interferes with her right to fair trial and
full discovery inthat case. While those concerns are not insignificant, the central inquiry in relation
to her environmental whistleblower complaint against DOE is whether DOE, in this setting may be
considered a “joint employer.” As set out by the ARB, two factors must be present to hold a
contracting agency responsible, for purposes of the environmental statutes, as an employer of a
subcontractor’s employee.

First, according the ARB in Stephenson, a “hierarchical employment context” must exist
between LMES and DOE. During Ms. Gass employment and through at least August 2000, such
a relationship existed between DOE and LMES. At the same time, the record is insufficient to
determine whether the DOE disposition of the documents occurred while the DOE/LMES contract
remained in existence. Despitethat lack of information, and even assuming that the contract wastill
in effect at the time of the DOE action, | am still able to resolve the jurisdictional issue based on the
absence of the second requisite factor.™®

Asthe ARB determined in Williams, morethanjust the hierarchical contract relationship must
exist. However, the Board didn’t specify what act might satisfy that standard. As a consequence, |
returnto the factsin Sephenson for insight on what might constitute acontracting agency acting “in
the capacity of employer with regard to aparticular employee,” % under authority of its contract with
the subordinate employer.

In Stephenson, the complainant was an employee of Martin Marietta Corporation, which was
under contract with NASA at the Johnson Space Center. The complainant alleged NASA engaged

®Arguably, if that hierarchial relationship did not exist at the time of the information destruction by DOE,
then the first requisite for jurisdiction over DOE is missing and the claimed status of “employer” for DOE becomes
even more tenuous. It isnot clear whether the case law previoudly discussed concerning former employers and
post-employment acts would also apply to aformer contracting agency.

2gephenson, dlip op. page 11 (emphasisin the original text).
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in whistleblower discrimination by interfering with her employment by barring her from the Johnson
Space Center and prohibiting her discussions with other NASA employees. Ultimately, the Board
dismissed the complaint on the grounds that the complainant’ s actions were not protected activities.
While not rendering a decision on whether NASA was an employer of the complainant, the ARB
stated the appropriate inquiry would be:

whether NASA'’ ssubgtantial involvement inthe Stephenson’ swork environment (e.g.,
its bar on her working in, or even entering, the Space Complex, and NASA’s action
prohibiting Stephenson from talking with her NASA counterparts) rose to a
sufficiently intense level of involvement and interference in Stephenson’ employment
that NASA might be held to come within the ambit of the CAA’s whistleblower
protection provision. (Stephenson, dip op. page 13).

InMs. Gass' situation relating to the purported destruction of investigative notes, DOE did
not exercise control over the production of her work. Likewise, in regard to the lost documents,
DOE did not establish or modify theterms, conditionsand privileges of her employment. Thus, DOE
will be found to be an employer only if its act relating to the documents interfered with the terms,
conditions or privileges of employment.

While the loss of the documents does not appear to affect the terms and conditions of her
former employment with LMES (especialy if she was no longer employed by LMES at the time of
the destruction), one of Ms. Gass' privileges of employment with LMES was the right to engage in
whistleblower protected activities without adverse consequences. However, upon extended
consideration of the alleged relationship between the destroyed information and Ms. Gass' privileges
of employment as a basis for jurisdiction over DOE, | conclude the complaint is insufficient to hold
DOE as an employer within the meaning and interpretations of the environmental whistleblower
protection provisions.

Theinitial defect in the complaint is the absence of an allegation that DOE acted within the
parameters of its hierarchical employment relationship with LMES. DOE'’s action concerning |G
investigative notes must fall within the bounds of the hierarchical employment relationship between
DOE/LMES such that DOE was acting in place of LMES as Ms. Gass' employer at the time the
documentsweredestroyed. | reach thisconclusion based onthe ARB’ semphasison the requirement
for activeexercising of control over the complainant’ swork environment. Althoughthe DOE/LMES
statement of work gave DOE “generad” control over LMES' work, the information presented in the
complaint, evenin light of reasonable inference, isinsufficient to conclude the activities of the DOE
|G office and the subsequent action concerning DOE IG documents were meant to be part of, or
accomplished under authority of, the LMES/DOE contract and a joint employer relationship. Asa
result, I conclude that DOE’s actions relating to the documents eventually sought by Ms. Gass
occurred outside, rather than within, the context of the DOE/LMES hierarchical employment
relationship.
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Additionally, again based on ARB interpretations and guidance, for DOE to be considered
Ms. Gass employer in this case, DOE’s dleged interference with a privilege of Ms. Gass
employment with LMES must be substantial. In an attempt to establish the requisite substantial
interference with awork privilege, Ms. Gass presents two inferences. First, she clams the missing
documentswererelevant and material to her litigation against LMES. To makethispoint, Mr. Slavin
presentsaseries of casesand quotations setting out the policy of adverseinference. That is, arguably,
because DOE destroyed thedocumentsand thusisunableto producethem, an adverseinference must
be drawn that the documents contained information against both the interests of DOE and, more
importantly, LMES. Although such an inference against DOE may be appropriate, as| have noted
before, there is no alegation that LMES participated in the destruction of the documents in any
manner. Consequently, aninferencethat the missing documentsweredetrimental toLMES' interests
is neither warranted nor particularly reasonable.

To completethe substantial work privilege interference connection, asecond, and even more
speculative, inferential jump isnecessary. Ms. Gass assertsthat the loss of the documentsin DOE’s
possession will have an adverse effect on the success of her litigation against LMES. Of course, this
inference itself rests on the first inference that the documents were adverse to LMES, which | have
found lacking. Significantly, even if the missing material was adverseto LMES' interest, the second
inference that the loss of such information would prove sufficiently detrimental to Ms. Gass
whistleblower case against LMES, and thus amount to substantial interference by DOE of a work
privilege, is exceptionaly speculative, indeterminable, and thus unreasonable.

Ms. Gass complaint against DOE, and the jurisdictional basisfor finding DOE her employer
inthiscase, restson both an unwarranted inference and ahighly speculativeinference. Consequently,
in the absence of reasonable inferences, | find the complaint insufficient to establish DOE’s act of
disposing of documentsroseto therequisite “substantia” or “intense” level of involvement with Ms.
Gass privilege of LMES employment contemplated by the ARB in Sephenson and Williams.

In summary, because DOE did not change, alter, or otherwise interfere with Ms. Gass
employment with LMES within the DOE/LMES contractual framework, and the complaint relieson
unwarranted and unreasonable inferences, DOE is not Ms. Gass' employer, or a joint employer.
Accordingly, sinceat thetime of the purported adverse action DOE wasnot an employer of Ms. Gass
either under the Darden common law standard or the Stephenson joint employee standard, the
complaint against DOE must be dismissed.

RECOMMENDED DECISION AND ORDER
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1. Ms. LindaGass whistleblower complaints under the Clean Air Act, Safe Drinking Water
Act, and Solid Waste Disposal Act against Lockheed Martin Energy Systems are
DISMISSED.

2. Ms. LindaGass whistleblower complaints under the Clean Air Act, Safe Drinking Water
Act, and Solid Waste Disposal Act against Mr. James Pugh are DISM I SSED.

3. Ms. LindaGass whistleblower complaints under the Clean Air Act, Safe Drinking Water
Act, and Solid Waste Disposal Act against Ms. Sandy Schneider are DISM I SSED.

4. Ms. Linda Gass whistleblower complaints under the Clean Air Act, Safe Drinking Water
Act, and Solid Waste Disposal Act against the U.S. Department of Energy are DI SM | SSED.

SO ORDERED:

i,

RICHARD T. STANSELL-GAMM
Administrative Law Judge

Date Signed: November 19, 2002
Washington, D.C.

NOTICE: This Recommended Decision and Order will automatically become the final order of the
Secretary unless, pursuant to 29 C.F.R. 88 24.8, a petition for review is timely filed with the
Administrative Review Board, United States Department of Labor, Room S-4309, Frances Perkins
Building, 200 Constitution Avenue, NW, Washington, DC 20210. Such a petition for review must
be received by the Administrative Review Board within ten business days of the date of this
Recommended Decision and Order, and shall be served on all partiesand onthe Chief Administrative
Law Judge. See 29 C.F.R. 8888 24.7(d) and 24.8.
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